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Misc(J) No. 21/18 

(TS 11/18) 

 

15-06-2019:Both parties are represented.  

This order has arisen out of petition No. 642 filed by 

plaintiff/petitioner u/o 39 Rule 1 and 2, R/W Sec 151 CPC 

praying for temporary injunction. 

It is stated in the petition that one Rustom Ali ,S/O Late Kefat 

Sk, the predecessor of the petitioner died about 50 years ago 

leaving one sole minor daughter viz. Fatema and two brothers 

viz. Kadam Ali @ Kadim Ali and Osman Ali and they inherited the 

property left by him as per Mahammedan Law. At the time of 

death Rustom Ali left his property more or less 8B-3K-0L 

specifically described in Schedule A of the plaint and the same 

was divided among the legal heirs as share -Fatema Khatun 4B-

1K-10L, Lt Kadam Ali 2B-0K-15L and Lt Osman Ali 2B-0K-15L. 

Fatema got married three times and in every wedlock gave birth 

one daughter who are the opposite party No. 1-3. During the life 

time Fatema Khatun, she sold and gifted land to- Abdur 

Rezzak{defendant No. 6(b)}- 1B-1K-10L, Abdur Mazid{defendant 

No. 6(a)}-1B-3K-9L and Nur Mahammad(plaintiff)-1B-1K-10L out 

of her share 4B-1K-10L and left only 0B-4K-11L. While Fatema 

Khatun was in serious illness, she approached the petitioner for 

money and received Rs.9000/-(Rupees nine thousand) only for 

her treatment and orally gifted land measuring 0B-2K-10L in 

favour of the petitioner and delivered possession. Even after 

death of Fatema, her three daughters, the opposite party No. 1 

to 3 received Rs. 10,000/-(Rupees ten thousand)only for the 

purpose of performing other religious rites. The O.P. No. 1 to 3 

have only 0B-4K-11L after alienating land measuring 3B-1K-19L 

by their predecessor as stated above but they were possessing 

about 2B-3K-1L because of which they tried to alienate the 

same. For that TS CaseNo. 17/10 was filed and after the matter 

was solved amicably by the village elders the same was 
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dismissed for default for taking no steps. On 21/02/2018 once 

again the opposite party No. 1 to 3 illegally tried to dispossess 

the petitioner from the suit land i.e. the land described in 

Schedule B and C by alienating the same and an ejahar was also 

lodged on the same day before the I/C Nayahat out post. Hence 

this petition. 

The O.P. No. 5 has filed written objection and stated that the 

petition is not maintainable and there is no prima facie case of 

the petitioner to get temporary injunction and no balance on 

inconvenience is in favour of the petitioner. The petitioner for 

injunction has collusively and fraudulently manufactured the 

case with misrepresentation of facts. Rustom Ali the absolute 

owner and possessor of the land measuring 7B-2K-4L covered by 

5 dags and patta No. 10/196 in village Tiapara within Dhubri 

district and after his death his wife Fatema Bibi inherited the 

property and after her death her daughters Abirbhan Bibi, Jamila 

Khatun and Kasma Khatun inherited the property and they made 

power of attorney in favour of the O.P. defendant No. 5 

authorizing him to look after, possess and transfer by sale etc 

the land measuring 2B-3K-1L of dag No. 212/285, patta No. 

107/196 and accordingly the attorney has sold the land to one 

Samsus Jamal by a sale deed in March, 2012 and delivered 

possession of the land to him and since then the said purchaser 

has been possessing the land. The O.P. has prayed to dismiss 

and reject the petition with cost. 

This injunction petition has been proceeding ex-parte against OP 

No.1 to 3. In the title suit also the defendant No.1 to 3/OP No.1 

to 3 have not filed WS. But defendant No.5/OP No.5 has filed 

WS and WO. 

As per plaint Rustom Ali left more or less 8B-3K-0L land. But OP 

No.5 said that Rustom Ali left 7B-2K-4L land. In the plaint and 

WS it is written that Fatema Khatun was the daughter of Rustom 

Ali. In the WO, it is written that Fatema Khatun was the wife of 

Rustom Ali. The defendant No.5/OP No.5 denies that brothers of 
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Fatema Khatun inheriting any land of Rustom Ali.As per WS/WO, 

Fatema Khatun only inherited property of Rustom Ali. It is denied 

that Fatema Khatun gifted any land to the plaintiff and Abdul 

Mazid (defendant No.6a). Selling land to Abdur 

Rezzad/defendant No.6b is admitted. I find that there is a prima 

facie case which requires determination on merit. 

According to the plaint and petition Fatema Khatun got 4B-1K-

10L land from her father’s property. She sold 1B-1K-10L land to 

Abdur Rezzak and gifted 1B-3K-9L land to Abdur Mazid and 1B-

1K-10L land to the plaintiff. Fatema Khatun further orally gifted 

2K-10L land to the plaintiff. So, 1B-1K-10L + 1B-3K-9L + 1B-1K-

10L + 2K-10L=4B-3K-19L. The measurement given in the plaint 

and petition shows that more lands have been disposed of by 

Fatema Khatun than her share. The plaintiff/petitioner has not 

stated that the lands have been delivered to him. I don’t find 

that the plaintiff will suffer any inconvenience or irreparable loss 

in absence of the temporary injunction. The plaintiff has failed to 

show what kind of inconvenience and irreparable loss he will 

suffer in absence of the temporary injunction. 

Hence, I find that all the three golden principles for granting 

temporary injunction are not present in the instant application. 

Hence, prayer to grant temporary injunction is rejected. 

This Misc.(J) case is accordingly disposed of. 

 


